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PRACTICE OF LAW BY CORPORATIONS 





In the case of Doctors’ Service Corps, 
Ine. v. Martin, in the Municipal Court 
of the City of New York, Manhattan Bor- 
ough, the evidence showed that any doctor 
of good repute can become a member of 
the plaintiff corporation by paying $30 
annual dues, and at the same time execut- 
ing a contract, which provides for the 
assignment of accounts to the Corps, the 
amounts to be retained by the Corps in 
ease of collection, and for other services to 
be performed by the Corps. It appeared 
that the Corps solicits business through 
salesmen who sell its service. The action 
in question was brought on an assigned 
claim for the reasonable value of the pro- 
fessional services of a dentist. The de- 
fendant contended that the plaintiff cor- 
poration was practicing law in violation 
of section 280 of the New York Penal 
Code, which provides: ‘‘It shall be unlaw- 
ful further for any corporation * * * to 
solicit itself or by or through its officers, 
agents or employees any claim or demand 
for the purpose of bringing an action 
thereon. * * *’’ 

The Court held that the plaintiff could 
not recover as matter of law, because of 
the illegality. 

The case is reported in the New York 
Law Journal, April 21, 1925, in which 
issue appears the following editorial: 

‘‘The decision of the New York Munici- 
pal Court in the ease of Doctors’ Service 
Corps, Ine. v. Martin, printed on the front 
page of today’s Law Journal, is sound law 
and excellent publie policy. It was held 
that the plaintiff corporation, incorporated 
under the Business Corporations Law of 
this State, which was found to be practie- 
ing law illegally in violation of the provi- 
sions of section 280 of the Penal Code of 
this State, irrespective of the merits of the 





claim upon which it sued, could not re- 
cover as a matter of law because of the 
illegality inherent in its case. There has 
been altogether too much of this kind of 
thing going on, particularly of late. The 
decision strikes a wholesome note, and the 
Committee on Unlawful Practice of the 
Law of the New York County Lawyers 
Association, which intervened in the ease 
as amicus curiae, is to be congratulated 
upon the success of its efforts. The law 
should be enforced without fear or favor, 
without partiality or discrimination, and 
all corporations, no matter how wealthy or 
powerful, which are practicing law in dis- 
regard of the admonitions of both the com- 
mon and the statute law, should be held 
amenable to the discipline of courts of 
justice. 

‘“‘The true rule is laid down by the 
Court of Appeals in Matter of Co-opera- 
tive Law Company (198 N. Y. 479) in a 
characteristically able opinion written by 
the late Judge Vann on behalf of the 
unanimous bench. It was there squarely 
held that the practice of law is not a busi- 
ness open to all, but a right in the nature 
of a franch'se from the State, limited to 
and conferred upon a few persons of good 
moral character, with special qualifications 
ascertained and certified after a long 
course of study, both general and profes- 
sional, and a thorough examination by a 
state board of law examiners appointed 
for the purpose. It was declared in un- 
equivocal language that the practice of law 
is not lawful, except for members of the 
Bar who have complied with the foregoing 
conditions, and that as those conditions 
cannot be performed by a corporation it 
follows that the practice of law is not a 
lawful business for a corporation to en- 
gage in. The Court further stated that 
as a corporation cannot practice law di- 
rectly, it cannot indirectly do so by em- 
ploying lawyers to practice for it, as that 
would be an evasion which the law will 
not tolerate. ‘The spirit of the law sedu- 
lously guards against all evasion’ (Rapelye 
v. Anderson, 4 Hill, N. Y., 472). Judge 
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Vann in his opinion in the Co-operative 
Law Company case said in part: 

‘**A eorporation can neither practice 
law nor hire lawyers to carry on the busi- 
ness of practicing law for it any more than 
it can practice medicine or dentistry by 
hiring doctors or dentists to act for it 
(People v. Woodbury Dermatological In- 
stitute, 192 N. Y., 454; Hannon v. Siegel- 
Cooper Co., 167 N. Y., 244, 246). The 
Legislature in authorizing the formation 
of corporations to earry on ‘‘any lawful 
business’’ did not intend to inelude the 
work of the learned professions. Such an 
innovation with the evil results that might 
follow would require the use of specific 
language clearly indicating the intention. 
Recent legislation simply emphasizes and 
protects the established policy of the State 
oo © (». 6). 

‘*While there has been some judicial 
backsliding since the date (1910) of Judge 
Vann’s opinion, the doctrine enunciated 
therein is the best kind of law and sound 
publie policy, and if those rules are fol- 
lowed and observed, as they surely should 
be, a more honorable standard of legal 
ethies will be attained.’’ 








NOTES OF IMPORTANT DECISIONS 


MEANING OF “ENGAGED IN AVIATION,” 
AS USED IN INSURANCE POLICY.—The Ap- 
pellate Court of Indiana, in Masonic Acc. Ins. 
Co. v. Jackson, 147 N. E. 156, holds that where 
the insured died from injuries received while 
riding aS a passenger in an aeroplane, there 
could be no recovery under a policy excepting 
death or disability while “engaged in aviation.” 
The Court refers to the other cases on the sub- 
ject in the following, taken from the opinion: 

“In Travelers’ Insurance Co. v. Peake, 82 
Fla. 128, 89 So. 418, and in Bew v. Travelers’ 
Ins. Co., 95 N. J. Law, 533, 112 A. 859, 14 A. 
L. R. 983, the policy in each case provided that: 

“*The insurance hereunder shall not cover 
injuries fatal or non-fatal * * * sustained 


by the insured while participating in or in 
consequence of having participated in aero- 
nautics.’ 





“The insured in each case took passage in 
an airplane, which was being operated for hire 
for the purpose of carrying passengers on vari- 
ous short trips. The Court in the Peake Case 
in denying liability, said: 

“‘*A& passenger in an airplane flying in the 
air, whether he takes part in the operation of 
the airplane or not, is “participating in aero- 
nautics”; within the intent and meaning of the 
provisions specifically excepting such a risk 
from the indemnity contract contained in the 
policy.’ 

“In the Bew Case, after stating that courts 
being adverse to forfeitures would in case of 
doubt or ambiguity adopt that construction 
which prevents a forfeiture, if such construc- 
tion was reasonably deducible from the words 
used, said: 

“*Where, however, it becomes necessary to 
construe words or phrases, the ordinary and 
usual meaning of the words must be sought 
and given to them. But where apt words are 
used to express the meaning of the party using 
them, the courts will not adopt a strained 
and improbable construction, in order to defeat 
a forfeiture. In the instant case, a finding 
rests upon a construction of the words “par- 
ticipate” and “aeronautics.” ’ 

“After discussing the meaning of the words 
‘participate’ and “aeronautics,’ the Court con- 
tinuing, said: 

“*There is nothing in the definition given, or 
in the common use of the term, to confine it 
to those who are active in the piloting of air 
vessels and to exclude those who are inactive 
users thereof. If it had been intended to con- 
fine the application of this provision to those 
who pilot or manage the physical operations 
of such vessels, it would probably have been 
expressed by using some such lanzuage as “en- 
gaging in the piloting, management or opera- 
tion of aeronautical vessels.” I think that 
plaintiff seeks to give too narrow a meaning 
to both words. “Aeronautics” does not de- 
scribe a business or occupation, like “engineer- 
ing” or “railroading,” but an art which may be 
practiced for pleasure or profit, and is indulged 
in by all who ride, whether as pilots or pas- 
sengers.’ 

“The purpose the insured had in making the 
flight has no influence in determining whether 
or not he was participating or engaged in avia- 
tion. As was suggested in the Bew Case, sup- 
pose the policy had provided it should not 
apply to any one ‘engaged in tobogganing’ 
could it be asserted with any degree of plausi- 
bility that one riding on the sled, but who had 
no part in the management or steering of the 
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sled, was not engaged in tobogganing? If we 
engaged the owner of a rowboat to take us 
for a pleasure ride on a river, we most cer- 
tainly would be engaged in boating. Or sup- 
pose we enter an automobile whether owned 
by us or not, for the purpose of taking a ride, 
for pleasure or business, would it be said we 
were not engaged in automobiling. We are 
of the opinion that if we as a passenger should 
employ ourselves in, or take part in an act of 
sailing or floating in the air in an aeroplane 
we would be engaged in aviation. Suppose 
the insured had been the owner of the aero- 
plane and was making a flight, long or short, 
in connection with some business of his own, 
or for pleasure, would he not have been en- 
gaged in aviation? ‘Engaged in aviation’ can 
have but one meaning as used in the policy, 
and that is the act of flying in the air in a 
machine heavier than the air. 

“In Meredith v. Business Men’s Acc. Ass’n, 
213 Mo. App. 688, 252 S. W. 976, the words 
‘participate in aeronautics’ was held to mean 
‘to share in sailing or floating in the air.’ The 
policy in the instant case clearly shows the 
parties had in mind a classification of hazards, 
and recognized the right of the insurer to pro- 
tect itself from the hazardous acts and diseases 
named. Riding in an aeroplane, either as pilot 
or passenger, would naturally increage the 
probability of injury to the person so engaged. 
We hold appellee’s husband, at the time of the 
injury which resulted in his death, was en- 
gaged in aviation, and that there can be no 
recovery under the facts as alleged in the com- 
plaint.” 


DECLARATIONS OF SERVANT AS BIND- 
ING ON THE MASTER—The rule of law that 
the declarations of a servant are binding on 
the master only when they are within the 
scope of his employment was applied by the 
Supreme Court of New Jersey, in the case of 
F. A. North Co. v. Maniera, 127 Atl. 172. In 
that case the action was brought to recover 
three months’ rent. for a piano hired under a 
contract of lease. The defendant filed a coun- 
terclaim by reason of an alleged breach of an 
implied warranty of fitness for use. Defend- 
ant’s proof tended to show that the piano was 
not fit for use, and the defendant had then 
stopped payment on the lease and had de- 
manded that it be removed. Defendant testi- 
fied, over plaintiff’s objection that the testi- 
mony was incompetent, that plaintiff’s agent 
then visited defendant’s house with a work- 
man; that the workman examined the piano 
and after such examination turned to plain- 
tiff’s agent and said: “For —— sake, get it 





out of here; it’s no good.” These derogatory 
remarks were made of and concerning the 
piano in question. The theory of the trial 
court in admitting these declarations of the 
workman in evidence was that they were bind- 
ing and fairly within the scope of his author- 
ity, and therefore competent. 

On appeal the Supreme Court of New Jersey 
held that the workman’s declarations as to 
the condition and fitness for use of the piano 
were inadmissible against the owner (1) as 
hearsay, and (2) as beyond the scope of the 
workman’s employment. 

The Court’s opinion is as follows: 

“Plaintiff now urges that, as matters stood, 
such testimony was incompetent and not bind- 
ing on the plaintiff. We think that there was 
error in the admission of the declaration of the 
workman: ‘Get it out of here; it is no good.’ 
This workman plainly had no authority to 
bind the plaintiff and, if he had been present 
in the court, would not have been permitted to 
testify until his expert qualifications had been 
shown. The statement was hearsay and the 
workman was not authorized to make declara- 
tions concerning the condition of the piano. 
Huebner v. Erie R. R. (69 N. J. Law, 327, 55 
A., 273) is controlling. A principal is bound 
by acts, and concomitant declarations of an 
agent touching such matters only as are with- 
in the scope of his general employment, or have 
been specially entrusted to his agency by the 
principal. As the proofs stood, he went there 
as a ‘workman’ (not as a repairman) in re- 
sponse to a demand ‘that the instrument be re- 
moved.’ The fair implication is that this par- 
ticular workman was sent to remove the in- 
strument and not to ascertain its condition 
and fitness for use as a musical instrument. 
It is true that he examined the instrument, 
but the declaration was made thereafter and 
his examination, so far as appears, was entirely 
consistent with the purpose for which he was 
sent, namely, to remove the piano. 

“We therefore think that the workman’s 
declaration was not made by one authorized to 
make it so as to be binding upon the plaintiff, 
and that the Court erred in admitting it. As 
the Court thought it was evidential, it is just 
to presume that he gave credence to it in de- 
ciding against the plaintiff.” 


BOXING ARENA HELD A NUISANCE— 
The case of Russell v. Nostrand Athletic Club, 
209 N. Y. Supp. 76, decided by the Appellate 
Division of the Supreme Court, holds that the 
operation in residence district of open air box- 
ing arena having seating capacity of 20,000, 
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wherein boxing exhibitions were given at least 
once a week in nighttime, which drew large 
crowds, automobiles, busses, additional street 
cars, hucksters, etc., constituted nuisance, en- 
titling property owners to injunction. 

In this respect the Court said: 

“The question presented by this appeal is 
whether the finding of the learned trial court 
that the conditions shown to exist did not con- 
stitute a nuisance is justified by the evidence 
produced. The appellants insist that the trial 
court was in errer in so holding, and that 
under the evidence they are clearly entitled to 
a contrary finding. The solution of this ques- 
tion depends upon whether the use of the 
premises is reasonable under the circumstances 
shown. A condition is a nuisance when it 
clearly appears that the enjoyment of life and 
property is materially lessened thereby and the 
physical comfort of persons in their homes is 
materially interfered with. McCarty v. Nat- 
ural Carbonic Gas Co., 189 N. Y. 40, 81 N. E. 
549, 13 L. R. A. (N. S.) 465, 12 Ann. Cas. 840. 
When this test is applied to the present case, 
it seems clear to me that the conditions shown 
do constitute a nuisance and that the plain- 
tiffs are entitled to have these exhibitions or 
fights stopped, at least in the nighttime, and 
that is all that is now demanded, according to 
the statement of appellants’ counsel, made 
upon the argument. 

“When one considers the nature of this busi- 
ness, conducted in close proximity to this resi- 
dential neighborhood, the crowds assembling 
and dispersing late at night, with all the noise 
that is usual in such cases, the hucksters cry- 
ing in the streets, the men shouting through 
megaphones, inducing people to park their 
cars, the hurried departure‘ after the fights 
were over, when hundreds of automobiles get 
under way, snorting, tooting their horns, emit- 
ting smoke and gasoline fumes in the street, 
the large crowds surging in the streets, with 
more or less profanity and shouting, the busses 
driving by and departing, with partisans shout- 
ing, blowing horns, and ringing bells, the 
extra trolley cars coming in and getting away 
with their passengers, the brilliant lights upon 
the arena, flashing on and off—all this is 
enough to convince me that defendant’s use 
of its property is unreasonable, and unjustly 
interferes with the peace and quiet and en- 
joyment which these property owners i have 
long enjoyed and are entitled to. I can hardly 
imagine a situation more distressing and seri- 
ous to the homes in this neighborhood than the 
condition undoubtedly existing when these 
fights take place.” 





THE STATUS OF THE NATIONAL 
GUARD* 


On July 21, 1924, the State of Wisconsin 
Cireuit Court, Dane County, Judge E. 
Ray Stephens, rendered an unreported 
decision relative to the status of National 
Guardsmen. The soldier whose service was 
involved was a member of a Wisconsin 
National Guard unit undergoing training 
at a state camp, receiving instruction ac- 
cording to a federal War Department pro- 
gram put into effect by Regular Army offi- 
cers detailed on duty as instructors with 
the National Guard, and he actually re- 
ceived pay and used the equipment fur- 
n‘shed from the Federal Government. 


‘“‘The single question presented is 
whether applicant was in the service of the 
State or of the United States at the time 
he was injured. He was in the state mili- 
tia training camp under orders of the 
Governor of Wisconsin in charge of officers 
appointed by the State. In the absence of 
other controlling facts it follows that he 
was an employee of the State during the 
period of his training at Camp Douglas. 

‘The National Defense Act when viewed 
as a whole does not disclose an intent to 
take the control of the National Guard out 
of the hands of the State. Under Article 
I, Section 8, subdivision 16 of the Consti- 
tution of the United States, the Federal 
Government may ‘provide for organizing, 
arming and disciplining the militia,’ with- 
out making the militia a part of the army 
which is in the service of the national gov- 
ernment. Under this broad delegation of 
power the Federal Government may ‘direct 
the organization and training of the militia 
* * * Jeaving the carrying out of such 
command to the States.’ Selected Draft 
Cases, 245 U. S. 366, 383, 62 L. Ed. 349, 
355. A study of the National Defense Act 
satisfies the court that it was passed in ac 
cordance with the power granted under 
the provision of the Federal Constitution 
which has been quoted above. To disci- 
pline the National Guard officers must be 
selected who are competent to train and 
discipline the various units of the guard. 
Hence the national government is given 


*This article, by Capt. Elbridge Colby, of Wash- 
ington, D. C.. will be of especial interest at this 
time, when Guardsmen are vroing to the'r sum- 
mer encampments. 
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the right to federally recognize officers and 
to refuse recognition to such officers as are 
not qualified to organize and discipline the 
National Guard. To organize the National 
Guard properly its units must be united 
into larger bodies of troops. Hence the 
provisions with reference to the formation 
of brigades and divisions and other larger 
units of troops. Some of the provisions to 
which the attorney-general directs atten- 
tion are statutes providing for a skeleton 
organization which will become a reality 
only when the National Guard and the 
organized reserves are called into service. 


‘‘The training at Camp Douglas is a part 
of the training essential to carry out the 
delegated power to provide for organizing, 
The 
State selected officers that train the Na- 
tional Guard at Camp Douglas. This 
training is in accord with the discipline 
prescribed by Congress in the National De- 
fense Act. All this is in exact accord with 
the provisions of subdivision 16 of See- 
tion 8 of Article I of the Federal Constitu- 
tion. The payment of compensation, sub- 
sistence and transportation is one of the 
most obvious ways by which the General 
Government may provide for the organiz- 
ing and disciplining of the militia, but it 
should be noted that the State supplies a 
very material part of the things necessary 
to train the National Guard, such, for ex- 
ample, as the armories and the training 
camp. 

‘Many of the provisions of the National 
Defense Act when segregated and consid- 
ered by themselves seem to support the 
contention made by the attorney-general 
in his very able and elaborate brief. But 
when the act is considered as a whole it 
appears that the provisions upon which the 
State relies are not compulsory upon the 
States unless they elect to conform to the 
requirements prescribed by the statute. 
The States may elect not to comply with the 
requirements of the Nat‘onal Defense Act, 
the only penalty being that they do not 
secure the federal aid provided for by this 
act. If, as the attorney-general urges, the 
members of the National Guard were from 
the date of their enlistment in the service 
of the United States there can be no right 
to elect on the part of any State that its 
National Guard should not conform to the 
requirements of the National Defense Act. 


‘‘Some of the provisions of the federal 
statutes on which the attorney-general re- 








lies expressly provide that such provision 
shall apply only in those cases where the 
State has elected to maintain the National 
Guard that complies with the requirements 
of the federal act. Other provisions which 
do not contain this express condition very 
clearly have that condition implied when 
they are considered in connection with the 
whole act. 

‘When the National Defense Act is con- 
sidered as a whole it appears ‘that the Na- 
tional Guard is only a potential part of 
the United States Army, and does not in 
fact become a part ther eof until Congress 
has made the requisite declaration of the 
existence of an emergency. The oath of 
allegiance on enlistment is both to the 
United States and to the State, and the 
promise to obey the orders of the President 
of the United States and of the Governor 
of the State * * * is because the Governor 
is commander-in-chief of the National 
Guard unt'l Congress declares an emer- 
geney to exist and the guard becomes an 
actual part of the National Army, when 
the President becomes commander-in ehief.’ 
Bianco v. Austin, 197 N. Y. S. 328, 330-1. 


‘The Court therefore concludes that the 
applicant was in the service of the State 
at the time of injury and that the award 
of the Industrial Commission should be 
confirmed. 

‘*Counsel for the Industrial Commission 
may draw the proper judgment submitting 
the same to all counsel that appeared be- 
fore it is presented for signature.’” 


National Guard organizations in several 
States were organized under constitutional 
authority and state control. Federal su- 
pervision of such organizations has grad- 
ually increased. Regular Army officers de- 
tailed on duty with such -organizations 
used to be called inspectors; then they 
were called inspector instructors; and now 
they are called instructors. By the Act of 
June 4, 1920,? the National Guard was in- 
cluded as one of the three components of 
the Army of the United States. Its officers 
were permitted, and since then have been 
encouraged to accept reserve commissions 
so as to facilitate their call into active fed- 
eral service and their respective duties. 


(1) State v. Johnson, unreported; ne in 
Wisconsin Supreme Court, 202 N. W. 171 


(2) 41 Stat. 759. 
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The oath taken by enlisted men and officers 
of the National Guard is now both to the 
State and to the Federal Government. 
National Guard organizations of all States 
have demonstrated a remarkable willing- 
ness to conform to the organization of the 
newly-constituted Army of the United 
States. They have changed their names 
and numerical designations so as to adopt 
the new numbers assigned them under the 
new organization by the Federal Govern. 
ment. Historically speaking, the tendency 
has been steadily towards federalization. 

In spite of this, it is believed that the 
decision of the Wisconsin Court is sound. 
It is to be noted that the Act of June 4, 
1920, makes the Army of the United States 
include the Regular Army and the Organ- 
ized Reserves, and when it mentions the 
National Guard it says: ‘‘When in the 
service of the United States.’’ 

The decision of the Wisconsin Court is 
in accordance with previous decisions on 
this point. ‘‘State militia in active service 
or in any emergency which arises are sub- 
ject to the control of the civil authorities.’’* 

‘‘It is competent for the legislature to 
describe the services to be rendered by the 
State Militia.’’* 

‘““The power of governing the militia 
given to Congress by the Constitution U. S. 
Article I, Section 8, is of a limited nature, 
and confined to the object specified and in 
all other respects and all other purposes 
the militia is subject to the control and 
government of their respective States.’’® 

‘‘The only instance where governmental 
powers may be exercised is when the militia 
shall be employed in the service of the 
United States. At all other times the 
whole government of the militia is within 
the province of the State * * *°so long 
as it does not infringe upon the method of 
organization.’’® 

‘‘The provision of the Constitution that 
permits Congress to provide for organiz- 


(3) Fluke v. Canton, 31 Okla. 718, 123 P. 149; 
Franks v. Smith, 142 Ky., 232; 134 S. W. 484. 

(4) Betty v. State, 66 So. 457; 188 Ala. 211. 

(5) Ansley v. Timmins, 3 og “a C.) 329. 


(6) People v. Hill, 59 a. 624, 13 N. =" S. 637, 
Judgment affirmed 126 N. , 497, 27 N. E. 789. 





ing, arming and disciplining the militia 
specially reserves to the States the author- 
ity of training the militia according to the 
discipline described by Congress.’’"? <A 
state court interpreting its own state con- 
stitution carrying somewhat similar phrase- 
ology has said that the word discipline 
means system of drill, system of training.® 
This, of course, is not valid as an explana- 
tion by the Federal Constitution, but it 
gives evidence of the tendency in inter- 
pretation of that constitution.® 

In view of the comments to the effect 
that the oath of allegiance is both to the 
United States and to the State, it is worth 
while to point to the decision in the case of 
People v. Lynch,!® where an attempt was 
made to try in a state court a man accused 
of treason against the United States and 
the Court said: ‘‘Admitting the facts 
charged to amount to treason against the 
United States, they do not constitute the 
offense of treason against the people of the 
State of New York.’’ It is therefore per- 
fectly suitable, it appears, for the learned 
judge to have quoted and followed the New 
York decision which held that the National 
Guard is only a potential part of the Army 
of the United States. 

In spite of the general tendency towards 
federalization already mentioned, and the 
manner in which this tendency is evidenced 
in other departments of the government, it 
should be pointed out, however, that 
neither the law of 1920 nor the practice 
nor attitude of the War Department is 
toward a strict federalization.11 The War 
Department has followed the constitutional 
theory which was described by Mr. Hughes 
at Albany on October 17, 1924, as designed 
‘‘to give adequate national authority with- 
out sacrifice of what was deemed to be es- 
sential, local autonomy.’’ During the 
hearings on the bill for the re-organization 


(7) Houston v. Moore, 5 Wheat. 1; Martin v. 
Mott, 12 Wheat. 19; Luther v. Borden, 7 Howard 1. 

{8) State v. Peake, 22 N. D. 457, 1385 N. W. 197. 

(9) S. T. Ansell, ‘‘Legal and Historical Aspects 
of the Militia,”’ 26 Yale Law Jour. 471, Apr., 1917. 

(0) 11 Johnson 549. 

(11) See Oregon and Washington Railroad and 
—— Co. v. U. S., Ct. Cl. No. D-12. April 
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of the Army eventually passed in 1920, 
Generals Pershing, Wood, O’Ryan and 
Colonel Palmer persistently urged the gen- 
eral principle of decentralization and local- 
ization, which, as Colonel Palmer said: 
‘Ts characteristic of the National Guard,’’ 
and must be ‘‘characteristie of any suc- 
cessful citizen army.’’!” 

A commentator on this act has said that 
‘“‘The system of state control is essential 
to foster that popular interest in military 
matters upon which army policy must rest 
in a country governed by publie opinion,’’ 
and that the act was ‘‘following American 
tradition in leaving the militia organiza- 
tion under state control rather than estab- 
lishing a new national militia.’’4* The 
Secretary of War, John W. Weeks, re- 
marked in San Francisco on May 25, 1923, 
that ‘‘The National Guard represents that 
principle of self-government which pro- 
tects localities by the erection of safeguards 
against the danger of too highly centralized 
Federal Government.’’ In a telegram sent 
in September, 1923, at the time of the 
declaration of martial law in the State of 
Oklahoma, in view of pending riots and 
disturbances, the same Secretary of War 
said: ‘‘Your telegram of September 6 has 
received careful consideration. A declara- 
tion by a Governor of a state of martial 
law or that an insurrection against the 
government of the State exists is a matter 
in which the War Department cannot in- 
tervene. The National Guard of a State 
when not in the service of the United 
States is not subject to the orders of the 
War Department, but is exclusively under 
the control of the authorities of the State. 
I find nothing in the Federal Constitution 
or statutes that would warrant interven- 
tion by the Secretary of War in the prem- 
ises.’’ All of this, it will be noted, is in 
conformity with the idea that, as Mr. 
Hughes said in the address already quoted, 
‘‘We must continue to have a government 
of limited powers. Each government, fed- 


(12) House hearings on reorganization of the 
Army, 1920, page 1196. 

(13) John T. Dickinson, 
Army, p. —. 


The Building of an 





eral and state, must have its sphere and 
neither must transcend its limits.’’ 

The question might arise if the presence 
of Regular Army officers with National 
Guard units in the role of instructors, 
and the continuation of federal aid both 
financial and material, might not tend to- 
ward the creation of a federalized system 
of which courts might be required to take 
not'ce in spite of law, if evidence were pre- 
sented before them to make plain that such 
a federalized and centralized system were 
actually in effect. No one can predict 
what changes may occur in course of time, 
but it is at least possible to point out that 
the War Department at present distinctly 
tries to guard against such a tendency. 

‘It has been explicitly stated as a point 
of policy by the War Department that the 
responsibility. for the training of the Na- 
tional Guard devolves upon the National 
Guard officers themselves and that the 
Regular Army instructors detailed for 
National Guard duty are to act solely in 
an advisory capacity. In all cases brought 
to the Militia Bureau’s attention where the 
tendency existed to require Regular Army 
commissioned and non-commissioned in- 
structors to assume such _ responsibilities 
and to act as drill instructors, the point 
has been emphasized that such practice was 
not in accordance with the law under 
which federal support is extended to the 
National Guard _ service.’’—(Infantry 
Journal, May, 1924.) 

Furthermore, War Department general 
orders have been issued to the same effect, 
as follows: 

‘*See. ii, par. 1. Under the provisions of 
the National Defense Act as amended by 
the Act of June 4, 1920, the National 
Guard while in the service of the United 
States is a component of the Army of the 
United States. All policies, plans, regula- 
tions and orders which are prepared as 
hereinafter directed and which affect the 
organization, distribution, training and 
administration of the National Guard 
when not in the service of the United 
States will take into account the constitu- 
tional and legal status of the National 
Guard and will have for their objects the 
preparation of this force for induction into 
the service of the United States as a com- 
ponent of the Army of the United States. 
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‘‘Par.6 * * *. The powers essential to 
the discharge of the functions and respon- 
sibilities of department and corps area 
commanders in connection with the Na- 
tional Guard, while not in the service of 
the United States—while limited by law 
are sufficient to enable department and 
corps area commanders to maintain the 
National Guard troops within their depart- 
ments or corps areas in a state of prepared- 
ness for induction in the service of the 
United States. Department and corps 
area commanders exercise direct command 
over National Guard troops only when 
such troops have been ealled or drafted 
into the service of the United States and 
have been assigned to their command by 
competent authority.’’—(General Orders 
No. 6, W. D., January 31, 1922.) 


DECENTRALIZATION AND LAW 
ENFORCEMENT 

Much is said about decentralizing the 
power of the Federal Government in the 
enforcement of law. It is claimed that 
there is a tendency toward a centralization 
of federal power which is destroying state 
responsibility for law enforcement. This 
is true in those States which refuse to face 
their obligation to enforee the law of the 
land and use it as an excuse that law en- 
foreement is Uncle Sam’s job. Every time 
the voters are asked to increase the limits 
within which a uniform policy of govern- 
ment is adopted they face this question. 
It is fundamental, however, that no matter 
what unit of government adopts a law, 
it carries with it the responsibility for the 
enforcement of that law throughout the 
territory affected. When a municipality 
adopts a law there is no question about the 
duty of the officers of that municipality to 
enforce the law. When a county adopts a 
similar law, no one questions the obligation 
resting upon the county as well as the city 
officials to enforee the law. When a State 
adopts the same kind of law it is generally 
agreed that city, county and state officials 
are duty bound to see to it that the law is 
enforced. 











By a strange process of ratiocination, 
however, when the United States adopts a 
policy of government, certain States take 
the position that the State is relieved of its 
responsibility and the United States must 
do the work. In some instances the States 
did delegate all of the power to the Federal 
Government under the provision of the 
Constitution to enforce it, but in amend- 
ments like the Eighteenth, which specific- 
ally reserve the power and the duty to the 
States to enforce the constitutional pro- 
vision, no such reasoning can apply. As 
the Supreme Court of Massachusetts re- 
cently said: 

‘*By the Eighteenth Amendment concur- 
rent power to enforce its provisions is con- 
ferred on Congress and upon the several 
States. The duty rests as strongly upon 
one as upon the other.’’ 

In the enforcement of national prohibi- 
tion its opponents are very outspoken in 
their criticism, on the one hand, that the 
Federal Government is not doing the work 
effectively. On the other hand, they criti- 
cise the Federal Government for develop- 
ing bureaucracy and duplicate supervision 
which is costly, ineffective and unreasona- 
able. Senator Couzens comments on this 
situation as follows: 

‘Take a recent bit of testimony that 
came before our committee investigating 
the Bureau of Internal Revenue. A _ pro- 
hibition officer discovers a still. That is 
ordinarily a common police transaction 
which would result in an arrest and a 
police court trial. But this is the bureau- 
cratie process : 

‘*(1) A report to the divisional chief— 
which puts a stenographer to work; (2) 
a report from the divisional chief to Wash- 
ington—more stenography, and a file clerk 
to file the papers; (3) consideration by the 
legal division in Washington after messen- 
gers have carried the papers around to the 
proper person—a legal expert gets a job; 
(4) copying of the statement of this legal 
expert—more stenography, and more filing 
clerks; (5) reviews and reviews of the 
transactions between the district attorney 
and Washington.’’ 

This statement would indicate that there 
is a mile of red tape and inexcusable delay 
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in getting action upon an inspection of an 
illie't still. What are the facts about this 
identical transaction ? 

When an illicit still is discovered by a 
prohibition officer, he seizes the still, ar- 
rests the operators, dismantles the still, 
making it unfit for future use. He imme- 
diately brings the violators of the law be- 
fore a United States Commissioner to be 
bound over for the grand jury. The still 
and the materials seized in connection 
therewith are placed in storage, and the 
seizure and arrest reported by the agent to 
his superior officer, who is either a Federal 
Prohibition Director or a Divisional Chief. 
The facts in detail relating to the seizure 
and arrest are then prepared in the form 
of a written report, a copy of which is 
transmitted to the Prohibition Commis- 
sioner in Washington, a copy is kept in the 
office of the Divisional Chief or Prohibition 
Director, and a copy transmitted to the 
United States Attorney for his use in con- 
nection with the prosecution of the viola- 
tors, and the institution of necessary pro- 
ceedings for the forfeiture and disposition 
of the property. The transmission to 
Washington of a written report concerning 
the seizure of a still does not entail any 
delay whatever. 

Upon receipt of such a report in Wash- 
ington, there are matters to be considered 
which are independent of criminal pro- 
ceedings. Each case which involved the 
operation of an illicit still, carries with it 
liability, upon the person responsible for 
the operation of the still, for civil penal- 
ties to the United States. The reports trans- 
mitted to Washington, therefore, furnish 
the basis for the assessment of such tax 
penalties as may be incurred in connection 
with violations of the prohibition law, and 
enable the department to co-operate with 
United States attorneys in the prosecution 
of cases, and render valuable aid and as- 
sistance to field offices in connection with 
investigations and other matters. 

There is no oceasion for delay after the 
United States district attorney gets the 
report in starting the prosecution if he is 





inclined to do his duty. No harm can come 
from sending a duplicate of the report to 
the other officers; in fact, it is a check upon 
any officer whose duty it is to prosecute 
the case and who fails to do his duty. In 
addition, it is necessary in order that other 
penalties and taxes and assessments may 
be imposed by the proper officers at Wash- 
ington. 

Mark Twain once said that the trouble 
with some people was not that they did not 
know enough, but that they knew so many 
things that were not so. That is the diffi- 
culty with many of the criticisms of the 
prohibition enforcement work. If there 
were no federal mobile force, particularly 
in States where prohibition enforcement is 
most difficult, those States would have 
practically no enforcement at all. When 
national prohibition was first adopted, 
States like Pennsylvania, New York and 
others like them, where enforcement activi- 
ties were at low ebb, had all their law en- 
foreement responsibility centered within 
the State. The result was that officers were 
chosen through political influence and law 
enforcement failed. In some _ instances 
directors who went into office without any 
taint of suspicion against them were in- 
dicted and others removed from the service. 

The States that clamor most for decen- 
tralization are the ones that would anni- 
hilate law enforcement within the State if 
their programs were adopted. Increased 
emphasis must be placed upon the respon- 
sibility of the State to do its duty, but a 
State that ignominiously surrenders to 
lawbreakers and will not uphold the Con- 
stitution does not relieve the Federal Gov- 
ernment from its responsibility to see that 
the law is enforced throughout the entire 
territory of the United States. The Su- 
preme Court of the United States said: 

‘““The first section of the Amendment, 
the one embodying prohibition, is operative 
throughout the entire territorial limits of 
the United States, binds all legislative bod- 
ies, courts, public officers, and “individuals 
within those limits, and of its awn force 
invalidates every legislative act, whether 
by Congress, or by a State Legislature, or 
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by a territorial assembly, which authorizes 
or sanctions what the Amendment pro- 
hibits.”’ 

The obligation to uphold orderly govern- 
ment is not released simply because a co- 
ordinate branch of government fails to do 
its duty. In the States that are co-operat- 
ing practically all the minor offenses should 
be prosecuted in the state and local courts, 
and the major offenses, such as smuggling, 
manufacture, customs offenses, conspira- 
cies and the like, should be proseeuted in 
the federal courts. In the States, however, 
that have no codes or ineffective ones, the 
Federal Government must carry the larger 
burden of seeing to it that the law is en- 
forced whether the local officials do their 
duty or not. The Chief Executive of this 
nation has said: 

‘“*A government which does not enforce 
its laws is unworthy of the name of a gov- 
ernment, and cannot expect to hold either 
the support of its own citizens or the re- 
spect of the informed opinion of the 
world.’’ 

Bureaucracy is overworked, but passing 
the buck and using state rights as an ex- 
euse for a cowardly surrender to law- 
breakers is a greater evil. Any one who has 
kept in close touch with federal prohibition 
enforcement knows that the federal mobile 
force that has oversight of and checks the 
derelictions and lawlessness that is per- 
mitted in some States, is one of the most 
effective agencies of the government in up- 
holding the Constitution. 

Wayne B. WHEELER. 


Washington, D. C. 








His Worship: “Whit is your name?” 

Prisoner: “Sparks, sir.” 

“And your occupation?” 

“Electrician, sir!” 

“Then, for your offense you must go into a 
dry cell for a month!”—Passing Show, London. 


“I told my wife that if she bobbed her hair 
I would leave her.” 

“But she bobbed it; 
with her?’. 

“You bet I am. I’ll show her she can’t bluff 
me.”—Houston Post-Dispatch. 


and you’re still living 





INTERSTATE COMMERCE—STREET RAIL- 
WAYS 


BORELLI v. INTERNATIONAL RY. CO. 


147 N. E. 356 


(Court of Appeals of New York. March 3, 1925) 


In view of Safety Appliance Act (U. S. Comp. 
St. § 8605) and amendment thereof in 1903 
(U. S. Comp. St. §§$ 8613-8615), excluding cars 
used on street railways, Arbitration Act (U. S. 
Comp. St. § 8666), and Hours of Service Act 
(U. S. Comp. St. § 8677), employer operating 
urban street railway system was not common 
carrier engaged in transportation of passengers 
wholly by railroad, within language of Inter- 
state Commerce Act’ (U. S. Comp. St. § 8563), 
so as to be liable, under federal Employers’ 
Liability Act (U. S. Comp. St. §§ 8657-8665), 
for death of employee working on urban 
system. 


Pound and Cardozo, JJ., dissenting. 
Olin T. Nye, of Buffalo, for appellant. 
C. Oishei, of Buffalo, for respondent. 


ANDREWS, J. The International Railway 
Company, apparently through merger or other- 
wise, owns all the street railways in the city 
of Buffalo. It also has an interurban line run- 
ning through Main street and thence to 
Niagara Falls, N. Y. Here it has a connecting 
line crossing the Niagara river by bridge and 
running through Ontario to Queenstown. One 
of these urban street railways is known as the 
Ferry street line. Its tracks reach the 
Niagara Falls line at Court street where the 
rails of the two lines are physically connected 
by a switch, but no Ferry street car goes fur- 
ther. The passenger who wishes to continue 
his journey must alight and transfer to the car 
on Main street. The only witness who de 
scribes what actually occurs says that on pay- 
ing his local fare on Ferry street the passenger 
receives a transfer ticket enabling him to ride 
over intersecting urban roads and also over 
the Niagara Falls road to the city line. At 
Court street he enters the station and buys a 
roundtrip coupon ticket to Queenstown. He 
pays only for so much of the outward trip as 
is not within the city. This distance is repre- 
sented by his transfer. Riding to Niagara 
Falls, he there is transferred again to a bridge 
ear and continues to Queenstown. On his re 
turn the process is reversed. When he uses 
the coupon on this return ticket “Buffalo City 
Line to Buffalo,” he may demand a transfer, 
get on the Ferry street car, or on the car of 
any other intersecting line, and so reach his 
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starting point. The coupon tickets that are 
before us indicate that this is not the only 
process. They may be bought in advance. 
When this is done, the lower coupon is good 
for any urban line in Buffalo and the remain- 
ing coupons, together with the transfer ticket, 
carry the passenger to the end of his route. 
While this is possible, it does not appear 
whether it is actually done frequently or in- 
frequently. 

(1) It is claimed that the plaintiff’s intes- 
tate was killed because of the negligence of 
the defendant while he was repairing the 
track of the Ferry street line. This action was 
brought for the resulting damages under the 
federal Employers’ Liability Act (U. S. Com- 
piled Statute, §§ 8657-8665), which gives a 
remedy to the personal representatives of an 
employee of a common carrier by railroad en- 
gaged in interstate commerce, killed while em- 
ployed in such commerce by the negligence of 
his master. Unless entitled to bring such an 
action the remedy of the next of kin of the de- 
ceased should be sought under our Workmen’s 
Compensation Law (Consol. Laws, c. 67). 
Three conditions precedent, therefore, must ap- 
pear before the plaintiff may recover. The 
master must be a common carrier by railroad; 
he must be engaged in interstate commerce; 
and the servant at the time of the accident 
must be likewise so employed. None of these 
conditions exist in the case before us. 

In discussing the questions involved we re 
gard the fact that the defendant owned both 
the Ferry street and the Niagara Falls lines 
as immaterial, except in so far as it may tend 
to qualify the methods adopted in the opera- 
tion of the roads or to indicate the possibility 
that these methods show an attempt to evade 
the statute. The fact that a railroad operates 
one line engaged in interstate commerce does 
not result in the conclusion that all other lines 
owned by it are so engaged. They may be 
used as separate and independent units. If 
that be so here, there is no more connection be- 
tween the two lines than if they were owned 
by two corporations which had between them- 
selves some transfer and accounting system. 
It is not what business the defendant may 
have elsewhere, but what it does on Ferry 
street, that is important. 


(2) Is the defendant a common carrier by 
railroad within the meaning of the act? The 
words used in section 8657, U. S. Comp. St., 
are similar to those used in section 8563: 
“Any common carrier * * * engaged in the 
transportation of passengers * * * wholly by 





railroad” from one State to another, found in 


the act creating and defining the powers of the 
Interstate Commerce Commission. Yet it has 
been held that, while the motive power used is 
immaterial, while an interstate interurban line 
comes within this description, a purely urban 
line does not. Omaha Street Ry. v. Interstate 
Commerce Commission, 230 U. S. 324, 33 S. Ct. 
890, 57 L. Ed. 1501, 46 L. R. A. (N. S.) 385; 
United States v. Village of Hubbard, 266 U. S. 
474, 45 S. Ct. 160, 69 L. Ed. —, October term, 
1924, Supreme Court. They are “not guilty of 
the mischief sought to be corrected.” So here, 
viewing as a whole the various acts dealing 
with interstate carriers and their employees, 
it will be seen that Congress had in mind 
steam and interurban electric roads. It is true 
that in an action similar to this in comment- 
ing on a like contention it was said that the 
Omaha case is of negligible value in determin- 
ing the construction of the federal Employers’ 
Liability Act. Washington v. Scala, 244 U. S. 
630, 37 S. Ct. 654,.61 L. Ed. 1360. The state- 
ment was a dictum, for Scala was injured on 
what was clearly an iriterurban road, to which 
under the decisions the act as clearly applied, 
and none of the cases cited have any bearing 
on the question before us. Other courts have 
construed the two acts together. United States 
v. Geddes (D. C.), 180 F. 480; Id., 65 C. C. A. 
320, 131 F. 452. And in Kansas City Ry. Co. 
v. McAdow, 240 U. S. 51, 36 S. Ct. 252, 60 L. 
Ed. 520, an action under the same Liability Act, 
the distinction made in the Omaha case is re- 
ferred to without disapproval and it is inti- 
mated that, if the road had been an urban one, 
the act would have had no application. The 
Safety Appliance Act (Comp. St. § 8605), also 
speaks of “any common carrier engaged in in- 
terstate commerce by railroad.” Never, so far 
as we can find, has this act been applied to 
urban street railroads, although it has to in- 
terurban lines. Spokane & Inland Empire R. 
Co. v. United States, 241 U. S. 344, 36 S. Ct. 
668, 60 L. Ed. 1037. 

(3) In 1903 this act was amended (U. S. 
Comp. St. §§ 8613-8615) to exclude expressly 
cars used on street railways, but we are of the 
opinion that this amendment in this respect 
was declaratory and in effect construed and 
applied the original statute (Johnson v. 
Southern Pacific Co., 196 U. S. 1, 21, 25 S. Ct. 
158, 49 L. Ed. 363), for the amendment was 
intended to enlarge not to restrict the scope 
of the act (Spokane & I. E. R. Co. v. Campbell, 
241 U. S. 497, 506, 36 S. Ct. 683, 60 L. Ed. 
1125). The Arbitration Act (U. S. Comp. St. 
§ 8666) contains similar language as does the 
Hours of Service Act (U. S. Comp. St. § 8677). 
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Neither have so far been held to affect street 
railroads, although the one statute expressly 
excepts them and the other does not. Some 
weight also may be given to the consideration 
that certain of the acts quoted impose a penalty 
for disobedience to their rules. They should 
not be given an undue extension, although they 
are not to be construed so strictly as to defeat 
the obvious intent of Congress. Our conclusion 
is that the defendant in operating the Ferry 
street line is not “a common carrier by rail- 
road.” 

(4) Assuming the contrary, however, is it 
engaged in foreign commerce? It does utilize 
to some extent its local lines for Canadian 
traffic. 
by obtaining a transfer when the Buffalo cou- 
pon is collected, may certainly ride over it to 
reach their ultimate destination. So passen- 
gers, possessing a through ticket, boarding a 
local car and surrendering the same coupon, 
may obtain a transfer which will carry them 
to the Buffalo line, on their way to Canada. 
But this is an incidental matter. It is not 
sufficient of itself to render the local car in 
which they ride an instrumentality of foreign 
commerce. The break of the journey at Court 
street is not decisive. A railroad whose real 
business is foreign may not so avoid the stat- 
ute, but it is to be considered in relation to 
the other evidence before us. The mere fact 
that there is some connection, however remote, 
with interstate commerce, is not enough. What 
is the substantial business of the road? Does 
the transportation to and from Canada in truth 
begin and end at the Niagara Falls line, as its 
system of tickets and transfers might indicate? 
Is that part ofthe journey in effect a separate 
transaction? Remembering, as the Supreme 
Court has said in another connection, that the 
statute speaks of interstate commerce not in a 
technical but in a practical sense (Shanks v. 
D., L. & W. R. Co., 239 U. S. 556, 36 S. Ct. 
188, 60 L. Ed. 436, L. R. A. 1916C, 797; Chicago, 
B. & Q. R. Co. v. Harrington, 241 U. S. 177, 
36 S. Ct. 517, 60 L. Ed. 941), is not this trans- 
action analogous to carrying passengers to the 
initial carrier, whether done by the latter only 
or by a stranger? “Wherever a separation in 
fact exists between transportation’ service 
wholly within the State and that between the 
States, a like separation may be recognized be 
tween control of the State and that of the 
nation.” New York ex rel. Pennsylvania R.R. 
Co. v. Knight, 192 U. S. 21, 24 S. Ct. 202, 48 L. 
Ed. 325. Difficult as it is to draw the line, we 


must place on one side those operations that 
Such they orig- 


are in effect of local interest. 





Passengers returning from Queenstown | 





inally were on the Ferry street line built and 
operated as an urban road. Such they continue 
as is at least indicated by the interruption of 
the trip at Court street. It is a question of 
degree and, unless the foreign character is 
established by the plaintiff, “locality deter- 
mines the question of jurisdiction.” New York 
ex rel. Pennsylvania R. R. Co. v. Knight, 192 
U. S. 21, 24 S. Ct. 202, 48 L. Ed. 325. The mere 
fact that a through ticket may now and then 
be presented to a Ferry street conductor is not 
enough. We must be controlled by our prac- 
tical judgment of the whole situation. Cott 
v. Erie R. R. Co., 231 N. Y. 67, 181 N. E. 737, 
is not inconsistent with our conclusion. There 
an employee on cars intended for Canada to 
be delivered to a carrier having an interstate 
road, and running over tracks devoted to inter- 
state traffic, whose very purpose was to carry 
freight from one road to another that the jour- 
ney might be continued, was injured. Under 
these circumstances. we said that, notwith- 
standing the carrier’s ignorance of the ulti- 
mate destination of the freight, it was engaged 
in interstate commerce. Similar cases in the 
U. S. Supreme Court are Texas & N. O. R. Co. 
v. Sabine Tram Co., 227 U. S. 111, 33 S. Ct. 
229, 57 L. Ed. 442, and Ohio R. R. Commission 
v Worthington, 225 U. S. 101, 32 S. Ct. 653, 
56 L. Ed. 1004. We hold that, in transporting 
a passenger intending to go to Canada over 
the Ferry street line in one of its cars under 
the circumstances here disclosed the defendant 
was not engaged in foreign commerce. 

(5) Again assuming, however, that the de 
fendant as to this Ferry street line is a com- 
mon carrier by railroad and as to any par- 
ticular car carrying a Queenstown passenger is 
engaged in foreign commerce and that the 
conductor of that particular cir is also so en- 
gaged, still the plaintiff's intestate was not, 
while he was repairing the track of that line. 
Concededly if the railroad as a whole has be- 
come an instrumentality of foreign commerce 
or is part of a general system so engaged then 
he might recover in this action. New York 
Central R. Co. v. Porter, 249 U. S. 168, 39 S. 
Ct. 188, 68 L. Ed. 536. A track repairer would 
be then engaged in work so closely related to 
such commerce as practically to become a part 
of it. But a track repairer is not so engaged, 
unless the railroad itself is an instrumentality 
thereof. Because a passenger intending to 
go to Queenstown once or twice or a dozen 
times through a series of years boards a Ferry 
street car and so, on the assumption we are 
now making, causes that particular car to be- 
come engaged in interstate commerce, the rail- 
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road itself, obviously built for other purposes 
and obviously substantially used for them, does 
not itself become forever afterward an instru- 
mentality of such commerce. The difference 
lies in the substantial use made of the road. 
It is a matter of degree. “Generally, when the 
applicability of the federal Employers’ Liabil- 
ity Act is uncertain, the character of the em- 
ployment, in relation to commerce, may be 
adequately tested by inquiring whether, at the 
time of the injury, the employee was engaged 
in work so closely connected with interstate 
transportation as practically to be a part of it.” 
Southern Pacific R. Co. v. Industrial Accident 
Commission, 251 U. S. 259, 263, 40 S. Ct. 130, 
131 (64 L. Ed. 258, 10 A. L. R. 1181). 


The order of the Appellate Division must be 
reversed and that of the Trial Term affirmed, 
with costs in this court and in the Appellate 
Division. 

POUND, J. (dissenting.) I dissent on the 
ground that the system of transportation be- 
tween New York and Canada adopted by ap- 
pellant brings it under the provisions of the 
federal Employers’ Liability Act which con- 
tains no pertinent exceptions applicable to 
street railways engaged in interstate or foreign 
commerce. Spokane & I. E. R. Co. v. Campbell, 
241 U. S. 497, 507, 36 S. Ct. 683, 60 L. Ed. 1125. 


NOTE—Sireet Railways as Within the Fed- 
eral} Employers’ Liability Act——The case of 
Omaha & C. B. St. R. Co. v. Interstate Com- 
merce Com’n, 230 U. S. 324, 33 Sup. Ct. 890, 
holds that the Act to Regulate Commerce does 
not apply to street railways. Such roads are 
not subject to the provisions of the Act, nor 
under the jurisdiction of the Interstate Com- 
merce Commission, even though they carry 
passengers across the state line. 

Under Act to Regulate Commerce Feb. 4, 
1887, § 1, as amended (Comp. St. § 8563) giv- 
ing Interstate Commerce Commission jurisdic- 
tion over transportation of passengers or of 
property by “railroad,” without distinction be- 
tween steam and electric railroads, the Inter- 
state Commerce Commission has jurisdiction to 
regulate intrastate interurban passenger fares 
of electric railroad operating line between 
cities in different States, not constituting a 
part of a steam railroad system, or engaged in 
general transportation of freight in addition to 
passenger business, the only limitation on such 
jurisdiction being contained in Act June 18, 
1910, § 12 (Comp. St. § 8583), and Transporta- 
tion Act 1920 (Comp. St. Ann. Supp. 1923, § 
10071% et seq.), in view of federal Employ- 
ers’ Liability Act (Comp. St. §§ 8657-8665), 
Safety Appliance Act March 2, 1893, as amended 
by Act March 2, 1903 (Comp. St. §§ 8613-8615), 
and Hours of Service Act (Comp. St. §§ 8677- 
8680). United States v. Village of Hubbard, 
266 U. S. 474, 45 Sup. Ct. 160. 





ITEMS OF PROFESSIONAL INTEREST 


REPORT OF THE MEETING OF THE BAR 
ASSOCIATION OF WISCONSIN 


The State Bar Association of Wisconsin held 
a very successful meeting at Eau Claire, Wis- 
consin, June 25, 26 and 27. Besides the usual 
committee reports there were two principal 
addresses, one by Mr. John R. Commons of the 
Economics Department of the University of 
Wisconsin, and the other by Mr. Edmund M. 
Morgan of Yale University. 

Mr. Commons’ topic was Capitalism and 
Socialism. He pointed out that Karl Marx 
wrote in the light of conditions as they existed 
during his lifetime and that he could not fore- 
see some of the developments that have taken 
place since then and for that reason fell into 
error. Mr. Commons stated that the general 
incorporation laws have diffused the ownership 
of capital while promoting its concentration, 
and now since great corporations have discov- 
ered how important this diffusion is for the 
augmentation of their capital they are con- 
sciously spreading their stocks and bonds into 
the hands of thousands of investors; that capi- 
talism in America is supported by the people 
themselves and not by any class; that the trade 
unions share in and advance capitalism; that 
they have learned that they cannot manage 
business as a union or as a class and that they 
ean get high wages, short hours and job secur- 
ity only because it is the capitalists who take 
the first risk and who, therefore, must do the 
planning and managing; that stabilization is 
the trend of the present day economic move- 
ment. 

Professor Morgan, of Yale, spoke of the atti- 
tude of lawyers toward rules of evidence, main- 
taining that such attitude is one of antagonism, 
that the rules of evidence should be revised 
permitting the freer giving of testimony. He 
referred particularly to the statute common in 
most States which prohibits a witness from 
testifying as to transactions with deceased 
persons. This statute has been liberalized in 
Connecticut and Massachusetts. In an investi- 
gation carried on by Mr. Morgan he has found 
in general that the liberal statutes had met 
with much favor, particularly with the younger 
generation of lawyers. 

The subject of President Wm. D. Thompson’s 
address was Lawlessness and Law Observance, 
in which he pointed out some of the causes of 
lawlessness, one being too much law, another 
being too many burdensome conditions and 
restrictions which interfere with chosen trades 
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and callings; another excessive and graduated 
taxation; and still others being laws and regu- 
lations overburdening competitive industry, 
the prohibition law, misleading criticism of our 
law and procedure by prominent judges and 
lawyers. Mr. Thompson also spoke of the 
effect of heredity, education and environment 
the effect of Americanization of immigrants 
and of factors which arrest retrogression, one 
of them being that since the restrictive immi- 
gration law went into effect, a large percentage 
of the immigrants from Germany, Holland, 
Switzerland and the Scandinavian countries 
are farmers, and another being the defusion 
of capital among the masses of people. 


As possible remedies of present conditions 
Mr. Thompson suggested that the standards of 
our people must be maintained, that laws not 
meeting popular approval should be repealed 
or modified—that we must combat destructive 
propaganda and teach law observance. 


Two very interesting discussions were heard, 
one upon the tactics of the trial, including 
cross-examination of witnesses which was 
opened by L. A. Olwell, of Milwaukee, and 
another upon the advantages and disadvantages 
of non par stock, its effect on creditor’s rights 
where non-par stock is exchanged for property 
or services, and its effect upon the administra- 
tion of the Blue Sky Law. The latter discus- 
sion was opened by Ray C. Clark, of Madison, 
Carl Rix, of Milwaukee, Arthur Snapper, of 
Madison, and L. A. Lecher, of Milwaukee. 


Interesting committee reports were heard, 
particularly from the Committee on Grievances 
and Legal Ethics, from the Committee on 
Legal Aid, and the Committee on American 
Citizenship. 

Justice M. B. Rosenberry, of the Supreme 
Court, gave a short account of the progress of 
the American Law Institute. 

The Association went on record as approving 
the establishment of the World Court and 
favoring the taking of such steps as will be 
necessary by the United States Senate to bring 
about the adherence of the United States to the 
protocol establishing the court. 

The convention wound up with a luncheon 
at the Eau Claire Country Club on Saturday 
and a banquet in the evening at which Opie 
Reed was the principal speaker. 

Officers were elected as follows: 

President, Roy P. Wilcox, Eau Claire; Secre- 
tary and Treasurer, Gilson G. Glasier, Madi- 
son; Assistant Secretary, Arthur A. McLeod, 
Madison. 





THE LEGALITY OF CROSS-WORD PUZZLE 
COMPETITIONS 


No over-zealous police inspector seems as yet 
to have thought of initiating a test case in 
some magisterial court to decide the fateful 
question whether or not cross-word puzzles 
are games of chance. Under the Gaming Acts, 
we need hardly say, it is illegal to conduct 
for profit at or from any premises open to the 
public a game of chance as distinct from a 
game of skill. What exactly is a “game of 
chance” the courts have failed to explain ade- 
quately; and no text-book writer has been bold 
enough to offer a definition. “Progressive 
whist” has been held to be a game of chance; 
and an agitation has long been on foot to ob- 
tain some re-drafting of the Gaming Acts 
which will eliminate this absurd result, for no 
one seriously contends that there is anything 
at all resembling gambling in an innocent 
recreation like whist, even when played for 
prizes with casual partners at some public hall. 

The Home Secretary recently defended the 
present state of the law in the matter, in reply 
to a question in the House of Commons, by 
suying that the police never prosecuted whist 
drives unless there was something objection- 
able in the circumstances under which the game 
is organized. But this surely is an unsound 
principle. It must mean that a game in itself 
innocent, but under the technical ban of the 
law owing to an unfortunate decision of the 
Divisional Court, is used by the police as an 
ingenious legal instrument for putting down 
conduct to which objection can be taken on 
other grounds, but which is not easily made 
the subject of a prosecution. This seems an 
undesirable manipulation of the law, and not 
one which ought to be encouraged. If progres- 
sive whist is a gamble, it is very difficult to see 
any answer to a similar charge leveled against 
cross-word puzzle competitions; but probably 
the reply will be that skill is essential and 
chance only an accident in the solution of a 
cross-word puzzle, whereas the reverse is true 
of such games as bridge and whist.—Solicitors’ 
Journal (Eng.). 








When a bit of sunshine hits ye, 
After a passing of a cloud; 
When a fit of laughter gets ye, 

An’ yer spine is feelin’ proud; 
Don’t forget to up and fling it 
At a soul that’s feelin’ blue, 
For the minit that ye fling it, 
It’s a boomerang to you. 
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Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Aliens—Civil Rights.—Citizen of Japanese ex- 
traction is entitled to hold legal title to property, 
though parents are Japanese, who can never be- 
come citizens.—State v. Kosai, Wash., 234 Pac. 5. 


2. Assignments for Benefit of Creditors—Appli- 
cation of Bank Deposit. —Where bankrupt, before 
filing of petition in bankruptcy, had made an as- 
signment for the benefit of creditors, the action 
of the assignees in applying assignor’s bank de- 
posit on a note given by him constituted a partial 
payment of the note as fully as if the assignees 
had paid by check or in money, and both the as- 
signees must be held legally responsible for such 
result, under the rule that, where one of two co- 
trustees assents to a breach of trust by the other, 
he is legally chargeable with liability for the 
breach.—May v. Henderson, U. S. S. C., 45 Sup. Ct. 
456. 


3. Automobiles—Negligence.—Experienced auto 
mechanic, continuing to drive automobile knowing 
foot accelerator was defective, and refusing to 
remedy defect with offered assistance of skilled 
mechanic accompanying him on drive, held negli- 
gent as a matter of law, precluding recovery for 
his death from distributor and local dealer.—Hol- 
land v. Pence Automobile Co., Mont., 234 Pac. 284. 


4.——Owner’s Liability—Under Laws 1924, ec. 
534, adding section 282-e to Highway Law, owner 
is liable for negligent operation of his automobile, 
notwithstanding person to whom he loaned it per- 
mitted another to drive; ‘‘operate’’ signifying per- 
sonal act in working mechanism of car; but ‘‘use”’ 
including person having actual though not physi- 
cal eo v. Matuson, N. Y., 208 
N. Y ‘ 


5. Railroad Crossing.—Where train was one- 
half mile from crossing when plaintiff's automobile 
stalled thereon, it was not negligence for him to 
try to save automobile and clear track, but in ab- 
sence of obvious personal danger it was his duty 
to do so.—Sutter v. Pere Marquette Ry. Co., 
Mich., 202 N. W. 967. 





6. Bankruptcy—Claims for Taxes.—Under Bank- 
ruptcy Act, § 64a (Comp. St. § 9648), claims for 
taxes are entitled to payment ahead of preferred 
claims for wages under section 64b (4), unless par- 
ticular tax has been subordinated to such claims 
by some relevant state or federal law.—Oliver v. 
United States, U. S. S. C., 45 Sup. Ct. 386. 








ti Fixtures.—Rings, molds and cores in tire 
factory held to pass under mortgage, though in- 
stalled subsequently thereto. being ‘‘essentially 
necessary to working of machinery,’’ which means 
the efficient working of machinery in accomplish- 
ing the purpose for which it is adapted, not physi- 
cal movement of machines.—Solter v. MacMillan, 
Md., 128 Atl. 356 


8.——Garnished Fund.—Where garnishment pro- 
ceedings were instituted in the justice court, 
within four months prior to principal defendant’s 
bankruptcy, the adjudication of bankruptcy dis- 
charged and released the fund from the lien cre- 
ated, and the receiver’s act in taking the fund 
into his possession deprived justice court of juris- 
diction to render judgment against garnishee. in 
view of Bankruptcy Act, § 67f (U. S. Comp. St. § 
9651).—Marietta State Bank vy. Galloway, Tex., 
269 S. W. 776. 


9.—-Insurance Policy.—A policy of insurance 
held by a bankrupt, which has a cash surrender 
value at the time of adjudication, becomes an as- 
set of the estate to the extent of such value, and 
passes to the trustee, even when it is payable to 
a beneficiary other than bankrupt, if he has re- 
served absolute power to or the beneficiary.— 
In re Redbord, U. S. C. C. , 3 Fed. (2d) 793. 


10.—Life Interest.—Under the law of Mary- 
land, as settled by decision, a will which left the 
property of the testator in trust. the income to be 
paid in equal parts to his six children during their 
lifetime, or to the issue of any child who should 
die before termination of the trust, with remainder 
over after the death of the last child, ‘‘the pay- 
ments to be made by the trustees into the hands 
of him or her, as the case may be, personally,” 
held not to create a spendthrift trust, and the life 
interest of one of the sons held to pass to his 
trustee in Sr mh Te re Dudley’s Estate, U. 
S. D. C., 3 Fed. (2d) 8 


11. Money Held.—Property or money held ad- 
versely to the bankrupt can only be recovered in a 
plenary suit, and not by a summary proceeding in 
bankruptey court.—May v. Henderson, U. S. 8S. C., 
45 Sup. Ct. 456 


12. Transfer of Assets.—Where corporation 
transferred assets to other corporation, in consid- 
eration of other corporation’s assumption of first 
corporation’s debts, and other corporation in fact 
satisfied a large portion of first corporation’s debts, 
and where such action on part of first corporation 
was not ultra vires, the remaining unsecured 
creditors of first corporation could not require 
trustee in bankruptcy of other corporation to turn 
back such assets, without offering to repay to 
second corporation amount paid by it in satisfying 
first corporation’s debts; the only remedy of such 
remaining creditors being to file their claims in the 
ie ae ee od court.—In re Union Food Stores Co., 
U. S. C. C. A., 3 Fed, (2d) 736. 








13. Banks and Banking—Deposit.—An agree- 
ment by a national bank to hold a deposit made 
by a charterer during the life of the charter, which 
deposit was required by the charter party to se- 
cure fulfillment of its terms by the charterer, 
cannot be construed as a guaranty by the bank 
that the money would be paid over to the ship- 
owner on the charterer’s default.—Coal & Iron Nat. 
Bank of the City of a York v. Suzuki, U. S. 
Cc. C. A., 3 Fed. (2d) 7 


14.——Draft on Other Bank.—Where F. bank 
paid checks drawn on correspondent bank accord- 
ing to contract, and sent them to it, its drawing 
draft on third bank did not cause waiver of general 
lien of F. bank on cash in vaults of correspondent, 
in view of fact that draft was drawn on funds 
on which preferred lien was enforced, leaving noth- 
ing with which to pay it. —— Reserve Bank 
v. Bohannan, Va., 127 S. 161. 


15.——German Marks.—Where bank was unable 
to perform agreement to transmit German marks 
because of war, plaintiff was entitled to recover 
amount paid, notwithstanding bank, in order to 
protect its commitment, had purchased marks at 
much higher prices prevailing when contract was 
made.—Guinness ba Trust Co. of New 
York, N. Y., 208 N. Y. S. 802. 


16.—Presentation of Check.—While stipulation 
on which ‘Express Company check” was issued to 
purchaser that, if check be lost, refund will not 
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be made till the company has been furnished a 
bond of indemnity, is reasonable and should be 
enforced, it does not require a perpetual bond, in 
view of valid provision on face of check that it 
must be presented promptly, and in a reasonable 
time, or drawer will be discharged; and there was 
no error in court limiting life of bond required to 
a year.—American Express Co. v. Grillis, Miss.. 
103 So. 196. 


17. Bills and Notes—Delivery.—Surety cannot, in 
defense to action on note by innocent payee or 
holder for value, set up that principal maker, to 
whom she intrusted note, delivered it in violation 
of condition that certain other persons should first 
sign or indorse it.—Ryle v. Farmer's & Merchants’ 
Bank, Ga., 127 S. E. 233. 





18. Holder in Due Course.—Knowledge of 
holder in due course in action on notes of their 
execution by makers as one step in executory 
agreement to buy and sell land, held immaterial, 
where she did not know of any infirmity in that 
transaction, either in nature of fraud or breach of 
contract.—English v. Shipley, Cal., 234 Pac. 334. 


19. Presentment.—A school teacher received, 
in exchange for school orders issued to her for 
wages, two checks drawn by the district treasurer 
on a bank located several miles from the place 
where she taught and boarded. She held them for 
three days while she continued to teach before she 
attempted to present them to the bank for pay- 
ment. Held that it was for the jury to determine 
whether the checks were presented within a rea- 
sonable time.—Peterson v. School Dist. No. 14, 
Roseau County, Minn., 203 N. W. 46. 





20. Brokers—Exclusive Listing.—Where broker 
had exclusive listing without time limit to sell or 
exchange property, owners held entitled to con- 
sider such listing at end and sell property them- 
selves upon bringing of suit by broker for commis- 
sions on contract for exchange, regardless of re- 
ge te v. Buzdik, Mich., 202 


21. Carriers of Passengers—Luggage.—Although 
the manual delivery of luggage be made to a com- 
- mon carrier, the latter is not liable therefor as in- 
surer, unless and until the relation of passenger 
and carrier arises, since luggage is incidental to 
the carriage of the passenger.—Schaff v. Samuels, 
Okla., 234 Pac. 195. 


22. Commerce — Interstate.—Contract between 
non-resident manufacturing partnership and local 
resident dealer made by partnership's agent, if 
deemed a transaction of business within State, 
held purely interstate transaction, such that Ky. 
St. § 199b1, requiring filing of statements of true 
names of persons transacting business, did not 
apply.—Brenard Mfg. Co. v. Jones, Ky., 26 A 
722. 


23. Constitutional Law—Compulsory Arbitration. 
—Kansas Court of Industrial Relations Act, de- 
elaring the business of manufacturing and prepar- 
ing food for human consumption ected with a 
public interest, and establishing a system of com- 
pulsory arbitration which, if enforced, will compel 
the owner and his employees to continue the busi- 
ness on terms not of their making, is violative of 
the due process clause of the Fourteenth Amend- 
ment, and the provisions therein fixing hours of 
labor is inseparable from the compulsory adminis- 
tration feature, and therefore invalid.—Chas. 
Wolff Packing Co. v. Court of Industrial Relations, 
U. S. S. C., 45 Sup. Ct. 441. 


24.——Inheritance Tax.—Inheritance Tax Act 
Cal., 1917, § 2, subd. 10, providing that, in determin- 
ing market value of property transferred, inherit- 
ance or estate taxes paid government of United 
States shall not be deducted, expressly declared to 
be a tax on the transfer of the property, is not a 
denial of equal protection of the laws, in violation 
of Const. U. S. Amend. 14, though it may result 
in unequal taxes on persons receiving residuary 
+ ie v. Riley, U. S. S. C., 45 Sup. 
Ct. 424. 


25.—Senate Rules.—An interpretation by the 
Senate of the extent of the power conferred on it 
by the Constitution to determine the rules of its 
own proceedings is not binding on the courts, but 
should be accepted by them, unless manifestly 
wrong.—Witherspoon v. State, Miss., 103 So. 134. 





_26.—Taxation of Light Plant.—G. L. 687, pro- 
viet that municipal electric light plants located 
outside of town where municipality owning it is 
situated shall not be exempt from taxation, not- 
withstanding G. L. 684, subd. 6, held not to violate 
equality clause of Const. U. S. Amend. 14, regard- 
less of whether such property is devoted to public 
or proprietary use.—Village of Hardwick v. Town 
of Wolcott, Vt., 127 Atl. 886. 


27. Use of Food Fish.—St. 1919, -p. 1204, § 5, 
as amended by St. 192i, p. 459, § 1, prohibiting 
use of food fish for reduction purposes, except that 
those engaged in ——- packing, or preserving 
fish or fish products for human consumption may 
use such fish in reduction plant or sell them for 
that purpose by obtaining permit, held not invalid, 
as unreasonable and discriminatory as against one 
operating reduction plant exclusively.—People v. 
Monterey Fish Products Co., Cal., 234 Pac. 398. 





28. Contracts—Crops.—Under contract of sale of 
fruit land requiring vendor to harvest and market 
crops, which, beginning with sixth year crop, were 
to be pooled and sold and account rendered, pur- 
chasers of land on which trees were planted in 
1916 were entitled to accounting for 1921.—Duncan 
tie an ae ee Fruit Growers’ Ass’n, Pa., 


29.—Mutuality.—A contract for sale and ship- 
ment of sugar containing clause that ‘‘all contracts 
subject to strikes, fire, transportation and busi- 
ness conditions, and other extraneous causes which 
render performance commercially impracticable,”’ 
held not invalid and unenforceable as lacking in 
mutuality, since neither party was made sole 
judge of sufficiency of causes, but either had right 
to prevent other from acting arbitrarily, and both 
were mutually obligated to act reasonably.—Edgar 
¥ _ Grain & Provision Co., Mich., 202 N. 


30.—-Mutuality.—Agreement to accept touring 
car at stipulated price in trade for sedan, held 
not void for lack of mutuality, where promise was 
part of consideration for purchase of touring car, 
ey be en mo > ane to turn in tour- 
ran ake sedan.—Hester v. a l. ” 

202 N. W. 966. ee 


31. Corporations — Fiduciary Relations.—There 
is no_ fiduciary relation between stockholder em- 
ployed as manager of one of corporation’s plants 
and another stockholder in the purchase by the 
former of latter’s shares.—Woodruff v. Cole, Mo., 
269 S. W. 599. 


32.—Guaranty of Officers.—Vice-president and 
secretary-treasurer, signing guaranty beneath 
name of corporation, held not liable personally; 
signature being that of corporation alone, and it 
being immaterial that the words “by,” ‘“‘per,” or 
“pro” were not used before names of officers.— 
Saint Joseph Valley Bank v. Napoleon Motors Co., 
Mich., 202 N. W. 933. 


33. Covenants—Party Wall.—Provision in deed 
in chain of title for erection and use of party walls, 
with right reserved to grantor to enter premises 
to remove or alter any building or portion thereof 
erected contrary to stipulation, held a covenant 
running with the land and an “incumbrance,”’ 
within contract for sale free from incumbrances. 
—Bennett v. Sheinwald, Mass., 147 N. E. 28. 


34. Customs and Usages—Meaning of Word.— 
If a statute has given a definite meaning to any 
particular word, no evidence of custom will be 
admitted to attach any other meaning to it.— 
Buchanan v. Louisville Coal & Coke Co., W. Va., 
127 S. E. 335. 


35. Damages—Progressive Injury.—Where plain- 
tiff alleged that injury or condition of left shoulder 
and of arm was permanent, testimony of doctor 
that injury consisted of paralysis and atrophy, or 
wasting away, of muscles, which was permanent 
and was progressive, was admissible, evidence of 
injury’s progressive nature tending to show_per- 
Saseay— seer v. Fleming, Mo., 269 S. W. 
610. 


36. Estoppel—Duty to Speak.—Lessor, whose 
lease provided that bowling alleys constructed by 
tenant should become part of realty, and who 
knew that such bowling alleys were being installed 
under conditional sales contract, held under duty 











WilM 











XUM 


Vol. 98 


CENTRAL LAW JOURNAL 253 








to speak, and, after failure to do so, he is estopped 
to assert title as against conditional seller.—J. H. 
Gerlach Co. v. Noyes, Mass., 147 N. E. 24. 


_ 37. _Gifts—Delivery.—Delivery of a paper writ- 
ing, describing personal property, and indicating 
an intention to give such personal property to the 
alleged donee, to a third person by an alleged 
donor in the presence of the alleged donee, with- 
out any direction or instruction from either, does 
not constitute a delivery to the alleged donee.— 
O'Brien v. O’Brien, Ohio, 147 N. E. 4. 


38. Insurance—Automobile Theft.—That insured 
made claim for $3.500 for loss of automobile held 
insufficient to establish attempted fraud as matter 
of law on his part, avoiding policy, where evi- 
dence that purchase price of new car was $2,975 
was not conclusive and did not show insured’s 
knowledge thereof.—Campbell v. National Fire Ins. 
Co., Mo., 269 S. W. 645. 


39.——Fire Policy.—The Legislature of this State 
has provided a standard form of fire policy, and 
conditions in a fire policy not contained in such 
standard form will not be enforced by the courts. 
Security Ins. Co. v. Baldwin, Okla., 234 Pac. 348. 


40.—Incendiarism of Mortgagee.—Mortgagee of 
corporate property protected by fire policies, who 
owned one-fourth of capital stock in mortgagor cor- 
poration and was its president, was not substantial 
owner of corporation and its property, and his in- 
cendiarism in destroying insured property was not 
imputable to mortgagor, so as to preclude it from 
recovering on policies, but in such case insurance 
would go to mortgagor, to be paid to other 
creditors and stockholders.—Fidelity-Phenix Fire 
Ins. Co. v. Queen City Bus & Transfer Co., U. S. 
C. C. A., 3 Fed. (2d) 784. 


41. Insanity.—Allegation that insured was so 
insane at time of suicide he did not know nature 
or realize consequence of his act was good plea of 
avoidance of clause against suicide within year. 
w ~ Mut. Life Ins. Co. v. Roberts, Ky., 269 S. 


42. Insuring Against Confiscation.—Policy in- 
suring vendor of automobile against its confisca- 
tion for violation of National Prohibition Act is 
not void and unenforceable as against public 
policy.—Midland Moter Co. v. Norwich Union Fire 
Ins. Soc., Mont., 234 Pac. 482. 


43.——Misrepresentation.—Assuming that provi- 
sion voiding policy for misrepresentation as to 
value of property applies to situation where agent 
fixes value, such provision held effort to evade 
ratte, v. Aetna Ins. Co., Mo., 269 S. W 








44.——Plate Glass.—An insurance company in- 
suring tenant against breakage of plate glass win- 
dow thereby became primarily liable to tenant for 
breakage of such window, and insured the prop- 
erty itself and not a debt due tenant, and hence, 
by payment for repair of broken window did not 
become subrogated to rights of tenant as against 
landlord, who, by provision in lease, might have 
been liable for such damage.—Plate Glass Under- 
writers’ Mut. Ins. Co. v. Ridgewood R. Co., Mo., 
269 S. W. 659. 


45. Intoxicating Liquors — Arrest.—Prohibition 
agents, who knew that defendant had received 
telephonic order for delivery of liquor at certain 
time and place, and who knew defendant's auto- 
mobile license, had a right to intercept and arrest 
him and search automobile without warrant, with- 
out having actually seen liquor in automobile, in 
view of Espionage Act, tit. 11, § 6 (Comp. St. 1918, 
Comp. St. Ann. Supp. 1919, § 10496%f), and Na- 
tional Prohibition Act, tit. 2, § 26 (Comp. St. Ann. 
Supp. 1923, 101384%4mm).—Altshuler v. United 
States, U. S. C. C. A., 3 Fed. (2d) 791. 


46.—Religious Belief.—Person’s religious belief 
is no justification for committing overt act made 
criminal by law, and plaintiff was not entitled to 
use liquor containing more than one-half of 1 per 
cent alcohol in church ceremonies, in violation of 
National Prohibition Act (U. S. Comp. St. Ann. 
Supp. 1923, § 10138% et seq.)—Copeland v. Dono- 
van, N. Y., 208 N. Y. S. 765. 


47. Landlord and Tenant—Garage Heating.— 
Where contract between tenant and owner of ga- 
rage required latter to supply heat, car owner was 





not negligent in not protecting car against danger 

of freezing, in absence of notice that landlord 

— 7 supply heat.—Smith v. Cruse, N. J., 128 
tl. ° 


48. Licenses—Distribution of Samples.—Distribu- 
tion, in connection with solicitation of orders for 
hosiery, of soap samples to advertise it for proper 
use in cleaning silk hosiery and to induce the pur- 
chasers thereof to purchase and use that particu- 
lar brand of soap, held within municipal ordinance 
imposing an occupation tax for distribution of 
samples or other advertising matter.—Courtney v. 
City of Fort Smith, Ark., 268 S. W. 854. 


49.——Motor Vehicle Tax.—A motor truck, 
owned by a resident of Wisconsin, and used in 
commercial freighting on a time schedule and over 
a regular route between points in Wisconsin and 
points in Minnesota, is subject to the motor vehi- 
cle tax imposed by chapter 418, L. 1923.—State v. 
Oligney, Minn., 202 N. W. 


50.—tTender of Securities.—Plaintiff need not 
tender securities sold in violation of Laws 1917, 
c. 202, before suing to regain payment made there- 
for, nor make tender during trial, defendant’s 
remedy being to have entry of judgment deferred 
until securities are returned.—Kenalos v. H. V. 
Greene Co., N. H., 128 Atl. 335. 


51. Literary Property—News Item.—Publica- 
tion and use of news items relating to building 
and nein construction work, collected at 
great expense by competitor, held unfair and il- 
legal interference with, business.—Gilmore v. Sam- 
mons, Tex., 269 S. W. 861. 


52. Monopolies—Anti-Trust Act.—Combination 
of building contractors, materialmen, and others 
interested in furthering the ‘‘American plan’’ and 
“open shop” in the building industry by means of 
the “permit system,” prohibiting sale of certain 
kinds of building material to contractors not in 
sympathy with “closed shop,” held not in viola- 
tion of Anti-Trust Act July 2, 1890 (Comp. St. § 
8820 et seq.), where interferences with interstate 
commerce, if any, consisted of three or four spo- 
radic instances during period of nearly two years. 
—Industrial Ass’n of San Francisco v. United 
States, U. S. S. C., 45 Sup. Ct. 403. 


53. Municipal Corporations—Improvement Bonds. 
—Bonds cannot be legally voted to improve streets, 
where no streets in law exist and it is not made 
to appear that they ever can or will exist.—Thomp- 
son v. Town of Frostproof, Fla., 103 So. 118. 


54.——Trash on Walk.—In action for injuries 
when truck struck a trash can placed on sidewalk, 
throwing it against plaintiff, whether negligence 
of municipality in not properly locating and main- 
taining trash can was proximate cause of injury, 
held for jury.—Mayor and City Council of Balti- 
more v. Terio, Md., 128 Atl. 353. 


55.—Zoning Ordinance.—Zoning ordinance pro- 
hibiting erection and use of any building for busi- 
ness purposes in certain district held unconstitu- 
tional in so far as it prohibited use of owner's 
property for a refreshment stand and_ gasoline 
tank, as not being within police powers of borough 
in protecting and preserving public health, safety. 
< welfare.—Sarg v. Hooper, N. J., 8 
Atl > 


56. Negligence—Elevator Shaft.—Person who 
frequently had been around elevator shaft, had 
seen others operate elevator, and had operated it 
himself, and knew that manner of operation left 
shaft open at times, and could have seen that 
elevator was not in station at floor and that shaft 
was open, walked into shaft, held guilty of con- 
tributory negligence, preventing recovery for his 
death.—Murray v. Earl, Pa., 128 Atl. 436. 


57.—Snow on Steps.—One who invited guests 
to her house on Sunday was not liable for injuries 
to guest, who slipped on steps of stoop at 7:30 
p. m., where snow had stopped falling between 3 
and 4 p. m., in view of fact that it is not usual 
or easy to employ labor on Sunday.—Green v. 
Green, N. Y., 208 N. Y. S. 689. 


58. Principal and Surety—Guaranty.—Whether 
contract is one of suretyship or a depends 
upon nature of obligation; if primary, being one 
of suretyship, and, if secondary, one of guaranty, 
regardless of use of particular or technical words. 
ah — Rubber Co. v. Fisch, Va., 127 
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59. Railroads — Crossing.—Distance interurban 
car ran beyond crossing after striking decedent 
was admissible in determining whether it was be- 
ing operated at an excessive speed, where motor- 
man testified if traveling at 40 miles an hour, a 
stop was feasible within 60 feet, and car was not 
brought to a stop until it ran from 60 to 100 feet 
beyond crossing.—Smith v. Reading Transit & 
Light Co., Pa., 128 Atl. 439. 


60. Employers’ Liability Act.—Where a rail- 
road engine previously employed in interstate com- 
merce,’ was retired from service for repair in May, 
placed on a repair track until October, then re- 
moved to a roundhouse, where it was stripped and 
dismantled, the repairs were completed, and it 
was returned to service in December, plaintiff, 
who was injured October 27, while helping to dis- 
mantle it, was not at the time employed in inter- 
state commerce, within the meaning of Employers’ 
Liability Act, § 1 (Comp. St. § 8657).—Connolly v. 
tsar ae m@ er P. By. Co. U. B&B BD C., Bo Ped. 
2¢ ; 





61. Removal of Causes—Necessary Party.—Suit 
may be removed from state court to federal court 
at instance of defendant, on ground that co-de- 
fendant, = party by plaintiff, is not a neces- 
Sary party.—Lee v. Lehigh Valley Coal Co., U. S. 
S. C., 45 Sup. Ct. 385. 


62. Sales—Fixtures.—Office furniture, not fairly 
within mortgage and conditional sale contract of 
corporation placing them in plant, held not acces- 
sories to mill plant for manufacturing lumber, so 
as to make them subject to such contract and 
mortgage.—Lundquist v. Olympia Nat. Bank 
Wash., 234 Pac. 453. : 


. 63.- Implied Warranty.—Generally there is no 
implied warranty on sale of second-hand articles 
—_ —— ne pee > fit for purpose for which 
it is to be used.—Hysko v. Morawski, Mich. 2 
we ee k fich., 20 





64. Searches and Seizures—Legal Removals.— 
The instruments, devices and materials used in 
the commission of a crime are competent and 
legitimate evidence on the trial of the accused, 
and the taking of them from the premises of the 
accused where he is arrested by an officer making 
the arrest on a lawful warrant, is not illegal search 
and seizure.—State v. Rudy, W. Va., 127 S. E. 190. 


65. Sunday—Salesman’s Commission.—That one 
of salesman s orders was procured on Sunday held 
not to disentitle him to commission thereon, where 
employer treated the order as valid by filling it 
as did also the purchaser who paid for the goods. 





Stone v. Steil, Mich., 202 N. W. 982 


_ 56. Taxation—Exemptions.—An agreement dated 
November 29, 1922, providing for the quuveyene 
to the prosecutor and to the State of New Jersey 
certain properties therein described, under the 
provisions of the statute (P. L. 1922, p. 367), as 
follows: “Said companies shall not, nor shall 
either of them, be responsible for any taxes as- 
sessed for the calendar year 1928, or for any 
period after January 1, 1923, on the property con- 
veyed. Held the agreement does not apply to 
taxes levied under a statute which requires the 
valuations to be complete and a lien to take effect 
on the Ist day of November, 1922.—Lehigh Valley 
an he” State Board of Taxes, Etc., N. J., 128 


67. Time—Computation.—Rule for computation 
of time in General Construction Law, 20, gov- 
erns, in absence of different method fixed by 
agreement or custom known to parties; hence 30- 
day option, purchased on December 24th, expired 
ol oe: et ogg next day was 

F: oliday.—Fran y v 
208 N.Y. 8. 408 furter v. Silverman, N. Y., 

68. Trusts and Trustees—Commission.—Trustees, 
required by will to collect rents and manage 
realty, were not entitled to additional commission 
of 5 per cent under Surrogate’s Cuurt Act, § 285 





as amended by Laws 1923, c. 649, after premises 
were leased for long term under lease requiring 
lessee to pay rent, taxes and other charges; ‘“‘man- 
age’’ implying supervision, maintenance, and care 
of premises, making repairs, and payment of taxes 
and water rents.—In re Knight’s Estate, N. Y., 
208 N. Y. S. 822. 


69. Usury—Right to Sue.—Where borrower did 
not intend part of loan returned to lender to be 
interest or bonus, and only later was informed 
that lender was keeping it because of loan, pay- 
ment was not usur‘ous, and borrower’s remedy 
was not by action to recover usurious payment. 
under General Business Law, § 372.—Slizewski v. 
Kozaka, N. Y., 208 N. Y. S. 805. 


70. Wills—Aid in Signing.—Where _ testatrix, 
whose mental faculties were unimpaired. because 
of physical disability was unable to sign will. 
assistance rendered by subscribing witness_ in 
guiding her hand was proper, under Decedent 
Estate Law, § 21.—In re Bitzer’s Will, N. Y., 208 
N. Y. S. 824. 


71.—Termination of Trust.—Will giving income 
from trust, after paying for maintenance of_testa- 
tor’s mausoleum, one-half to M. for life, and other 
half equally to two corporations, and. after death 
of M., income to be divided equally between other 
two beneficiaries, held to create val'd trust, which 
terminated on death of M. Testamentary gift of 
income, without limitation on time of enjoyment. 
and with no other disposition of corpus is gift 
of corpus.—In re Hoyt’s Estate, N. Y., 208 N. , 2 
S. 790. 


72. Workmen’s Compensation—Attorney’s Fee.— 
Comp. St. Neb. 1922. § 3031, limiting attorney's 
fee for services in demands or suits under Work- 
men’s Compensation Act to amount fixed by court, 
held not an unreasonable interference with free- 
dom of contract.—Yeiser v. Dysart, U. S. S. C., 45 
Sup. Ct. 399. 


73. Condition of Lungs.—Under Pub. Acts 
1921, c. 306, §$§ 1, 11. condition of lungs, weaken- 
ing resistance to tuberculosis infection, due to 
o-cupational causes. is “injury,’’ compensable 
when infection occurs, though not traceable to 
definite occurrence at certain time and place.— 
Kovaliski v. Collins Co., Conn., 128 Atl. 288. 





74.——Course of Employment.—Injuries to team- 
ster. employed by one under contract with city to 
furnish teams and drivers at certain hourly pr‘ce, 
incurred in runaway occurring after he had been 
dismissed for day and had left vicinity of work, 
for which city was chargeable as immediate em- 
ployer under Pub. Acts 1921, No. 173, amending 
part 1, of Acts Extra Sess. 1912, No. 10, by adding 
section 10, subd. (a), held not to have arisen out 
of and in course of employment.—Morey v. City 
of Battle Creek, Mich., 202 N. W. 925. 


75. Independent Contractor.—Driver of ice 
scraper employed to scrape snow off ice of pond, 
who owned horses, and who did work when and 
where directed by employer at specified wages, 
was servant. and not independent contractor.— 
Dobson’s Case, Me., 128 Atl. 401. 





76.—Injury in Horseplay.—Injury to truck 
driver of newspaper in horseplay with other em- 
ployees while driver off his truck and waiting for 
a load held not to have such causal connection 
with his work as to warrant compensation as for 
injury arising out of employment.—Derhammer v. 
Detroit News, Mich., 202 N. W. 958. 


77.— ‘Regularly in Service.’’-—It is not neces- 
sary that an employee work exclusively for his 
employer in order to be “regularly in service,’ as 
provided in section 15 of the Georgia Workmen’s 
Compensation Act (Ga. Laws, 1920, p. 167).—Em- 
pire Glass & Decoration Co. v. Bussey, Ga., 126 
S. E. 912. ’ 
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